Comments received on WVARCA Lepislative Rales - 174 ORI 2
Comament 1:
By:  Drisly ~ Jacgueline Flug, General Counael/ Senior Vice President
Diated: June 23, 2021

Sumamkary: The company has an issug with a provision of 175 C5R 2 3346058, and
§3.4.6.¢.5.8.41,, which there is a stnydar provision at 176 CSR 1 83,1146, and §3.11.2.6.

The comment relates lo the requirement of the Thind Party Delivery licensee to colleet a stored
vecord and image of purchaser’s legsl identification when compleling delivery of a growler. The
concern focusses on privacy laws and the potential tor such privaie data to be hacked or perhaps
even mantained in an UNsecurs MANNey.

Response: The WY ABCA acknowledges the statute does reguire 3 method to coliect a person’s
legal identification or information and has developed an alternative method to zase the collechon
of a stored recond and image. The alicrmative method from 175 CSR 2 §34.6.58., will be
arnended for clarity

Comment &

By:  Staff - internal comrmunication
Dated: hane 25, 2021

Sumimary: Can one-day charitable rare, antigue, or vintage liguor sucilons conduct nmitiple
gvents to be held on conseoutive days? Please clarify in the rule.

Response: No, an edit will be made at 175 TSR 2 §4.17.2 k.

{omment 3

By:  Staff - mternal corpmmnication
Digted: June 25, 2021

Summary: Can 2 oraft cocktall growler be 8 sealed plastic bag or plastic cup with a lid and a straw
hole? Please clarify,

Respomse: The Legislature authorized plastic as a material for crafl cocktail growlers only (oot
other growlers). There are concerns of whether such a growler would qualily as 2 sealed original
container so cerfain Hmitabions have been placed on the growler form, material, Hiling, refilling
and sanitization process. The role will be clarified at 175 C88 2 §3.4.6.¢.1. and §3.4.6.05 A
plastic cup with & 1id is not permissible since it is an open container. Other plastic that mests
reguirements may be pernissible. Such as a tamper-proof and tamper-evident bag. Se example
{the lebebng is not sufficient on the bag) of plastic bag and tareper proot and tamper-evident cap:




Comment 4:

By:  Richie Heath, WV Hospitality & Travel Association
Drated: hune 36, 2021

Sunumary; The comment relates to limited enterfainment in private outdoor dining and private
outdoor street dirdng areas and interpreting the law in the broadest manner and an expression that
Commissioner may or may not fairly determine what is linuted enterfainment may enoompass.

Response: Again, the emphasis in these areas is on “outdoor dining”. Dining is the process of
eating a meal af a licensee and is not a party, festival or coneert. Howover, some recorded music
or limited Hve rusic, such as a solo mosician may be nice for ambianes in privats outdoor dining
and private outdoor sireet dining areas. & fair and festival liconse is the appropriate license for a
party, festival or concert. Lastly, the Comsnissioner always has full discretion and a liconse who
objects to Conunissioner’s decision can request an admimstrative heaning. Some edits for claniy
will be added o 175 CER 2 83 4. . and b,



June 23, 2021

FiIAE-MAL

Anpop Bhasin, Gereral Counsel
Wesh Virginda ABC

S04 Pennsylvania Avenus, 4% Floor
Charleston, West Virginia 25302

Ra: Proposed Hules

Dear Ms, Bhasin:

| werite on behalf of Drizly, the nation's largest platform for on demand alcoho! delivery, Drizly
connects consumer with local retailers in a compliant manaer in over 130 markets nationally,
Pwrite concerning the proposed changes 1o Title 173 Section addressing the off-premise delvery of
alcoholic beverzges, More specifically, | write concerning the proposed rules in Sections 3.4.68.2.5.B and
3.4 6.8.5 R0 which appesr to contradict themselves.

Section 3.4.6.2.5.5 statas:

Any mobile ordering application or welb-bassd software used sholl crowie o stored record and image
of the purchasing person’s fegol identificotion and detalls of the sale, accessible by the delivery driver
for verification, and shall include the delivery driver’'s name and vehicle information; and (Emphasis
Added).

Yei, Section 3.4.6.6.5.8.i creates an alternative means of recording identification data that does not
involve g stored image. i the sgency insists that sl web-based software or ordering applicstions store an
irage, then the slternative in Section 3.4.8.2.5.8.01 s meaningiess as o one may aveil themseles of this
alternative,

The alternative means of recording data s important {or those thet engage in e-commerse a8
privacy laws such as W, Va. Code 5464-20- 101 sat strict standards for how this data must be
maintained. Accordingly, because a driver’s Bcenses contain large amounts of personally identifisbie
informaetion mast entities chonse not to store it and avoid baing tergets for evber arirmes, Additionally,
in the context of local icensed refailers, these businesses tend to be ithequipped to retain sensitive
personaily identifiable information in & secure manner as they are in the business of selling alcoholic
bewerages not data security.



Accordingly, Trizly respectfully ashs that Section 3.4.6.€.5.8. be amended to remove the word
“shalt” and replace It with the word “mavy” or alternatively incorporate language from Section
3.4.5.e58.0L

Thard vou in advarnce for vour tims and attention to this matter,

Sincersty,

lzngueline Flug
General Counsel/ Seninr Vice Prasident
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June 30, 2021
Anoop Bhasin

General Counsed

WY Alcohol Beverage Confrol Adminisiration
900 Pennsyvivania Ave., 4th Fleor

Charleston, WV 23342

RE: Written Comments on Proposed WV ABCA Legledative Rules
Dear Mr, Bhasin,

On hehalf of the West Virginis Hogpitality & Travel Associablon {WVHTAS, T any writing today
o share written comunents on the WV Alcohol Beverags Contrel Adnunisiration’s (WVABCA)
two proposed legislative roles on privale olub Heensiog {(173-82) and nomindoxicating beer
licensing operations and procedures (176011

WYHTA is extremely supporiive of the recent efforts of Governor Justice, members of the
Legislature and the WVARCA {6 provide grester flexibility with respect to West Virginia's
giooholic beverage laws and regolations. The passage of H.B. 2023 during the 2021 Regular
Session wag a oritical siep in pressrving many of the new concepts developed during the recent
State of Broergency caused by the COVIEL 1Y pandemic. He cffective implementation will help
the businesses of many in West Virginia's hospilality and truvel industry as we smerge from the
pandentic and face a perd-up demand from conswners 1o retum o raditional hosplahty, travel
and dining opportunities,

As an mitial matter, we would make one gengral suggestion with respect o both proposed rules
S CSR 2 and 176 CSR 1 Itis clear that the legislative intent of H.B, 2023 wa3 to provide greater
flexibibity and fresdom with respect 1o the state’s alcobol beverage laws in order o promote
economic development throughout the state. To that end, we would simply encourage ihe
WVARBCA to keep this legislative intent in mind as it prommigsies both rules through the
legislative ruleanaling review process.



WY HTA members are still very much digesting the 100+ page statute enacted through BB 20058,
along with the more than 100 pages of proposed legislative rules, Members of the hospitalivy and
travel industries are very much tryving to familianze themselves with how many of the newly
enacied concepis and Heenses will benefit their businesses. As they continue o do so, we would
reguest that the WYABCA take svery opportunity 1o preserve the legislative intent of H.B. 2025
i its lemslative rules and ensure that the enhanced flexihility and relaxed resirictions are
maintained through the legislative rules. H.B. 2025 was intended to make the operation of the
state’'s alcohod beverage laws casier for licensess and consumers alike. We hope that the
WV ARBCA will continue {o preserve that intent in the proposed roles.

Based upon the foedback we've received from WVHTA members to date, we would also submit
one spenific recornmendations for your consideration at this e,

Proposed rule 175 C8R I addregses the 1ssue of private outdoor dining and private outdoor strest
dining in numerous places theoughout the rule. Of note, the proposed rule includes langoage with
respect fo the aunthorization of “Hmited entertainment {ex, recorded music or limited five mousic) or
alcoholic beverage service” in the cutdoor dining or street dining area, See, for instance, WV U8R
§ 34.3tab  Ag written, the proposed role would require the Cornmissioner to deny “such
entertainment or alcoholic baverage service™ i) in hig or her detenuination, the entertainment or
beverage service “has the appearnnce or function of a festival, event, concert, or in any other
manner excesds what is necessary for. .. private outdoor diming or private outdoor strest dining,

Many WVHTA members believe that this language is excessively vague and could lead 1o
dispavate freatment amongst Jicensees. For instance, it 1 unclear what would constitule the
“appearance...of s festival, event. . for] coneert.” Aa proposed, the role also mcludes an extremely
broad catch-all that ralses enforcament concerms, as it 18 uncertain what exactly would be inchided
in the Comumssioner’s defermination that enfertainment or beverage service “exceads whet &
seeessary for” outdoor dinfng or outdoor street dining.  As neither the authorizing statute nor the
proposed rule define “what is nocessary for” outdoor diniug services, we fear this provision is ripe
for abaise.

Understanding what we believe the imtial intent of WYABCA is with respect (o the provision of
Hmited entertairrnent and alcohinl beverage service, we wonld suggest that something along the
following lines would eliminate existing ambiguitics and strengrhen the provisions overslh:

The Comumissioner may, at his or her discretion, suthorize limited
snteriainment {ex. recorded musie or limited hive music} or aleoholic
beverage service in the private outdoor dining arca, however, wherg any
siech entertairanent oF @loofiol beverage service appears 1o pifierwise meef
the regquivements of @ femparary eveni, fair av fesfival, the Commissigner
miay, @f Ris or her Siserefion, reguive the ficenses 0o obtain a spevigl
fivenne for a privase feiv and festival pursuani fo W¥a Code § 66-7-8a

Should this or similar language be amenable to the WVABCA, we would recommend a giobal
change o sl such private outdoor dining and outdeor sireet dindng references within 175 C3R 2.

R



We thank you for vour time and consideration of these comments. We alse greatly appreciate the
efforts of the WVABCA to date to familiavive Heensees and consumers alike with the provisions
of H.B. 2025, We know that many have had questions regarding the mplercentation of the new
fews and the informational materials provided by the WVYABCA on s web site have been
giverngly useful To the extent that you have gusstions regarding any of these suggestions, or
would Hke to discuss our comments on the proposed rules further, please do not hesitate to contact
.
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